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What will we cover today?

1. Basic terms of Artist-Gallery agreements, including legal protections 
provided for consignment sales, and agreement terms allocating 
reproduction rights

2. A brief introduction to copyright law
3. A briefer introduction to trademark law
4.  An equally brief foray into the law of multiple editions.
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But first, the usual disclaimer

• The information, content and materials used in or distributed in 
connection with this presentation (“Information”) does not, and is 
not intended to, constitute legal advice.  Instead, all such Information, 
is intended for general informational purposes only. 

• Legal questions are very content and context specific.  A general 
statement of law, as is given here, is a generality, not offered to 
respond to a particular situation or context. In addition, laws differ 
between the laws and courts of the federal system and the various 
state legal systems. You should seek legal representation when you 
need an answer to a specific question.
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Understanding consignment of goods

• When an artist delivers art works to someone for the purpose of sale, 
with the understanding that the dealer is to hold those works until 
sold, the relationship is called a “consignment”.  The artist is the 
“consignor”, and the dealer is the “consignee” 
• The consignee is responsible for protecting the consigned property 

until either sold or returned to the consignee, but legal ownership of 
the works remains with the consignor. the artist. After the sale, the 
consignee pays the consignor an agreed amount or percentage of the 
sale proceeds.
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Understanding the risks of 
consigning your work

• Consigning your property for sale exposes you to a risk that does not exist in a 
outright sale.  When you entrust  your property to another person you give up 
control of your work without payment, and take the risk that your work may be 
damaged while out of your control.
• In addition, you assume “credit risk”, the risk that your consignee may fail to pay 

their debts and/or file for bankruptcy.   Where a creditor gets a judgment against 
a debtor for an unpaid debt, that creditor can use state law to seize any property 
of the debtor they can find, and then sell it and apply the proceeds against the 
debt.  
• If your consignee encounters financial problems they (or three of their creditors) 

may decide to file for protection under the federal bankruptcy law, which halts 
any debt collection action while the bankruptcy process moves forward, and 
protects creditors by restricting what the filer can do while the bankruptcy 
proceeding is underway.  In extreme cases a court may even remove the business 
owner from control over the finances of the business.
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Understanding the risks of 
consigning your work

• What does this have to do with you? In the case of damage to art works, 
you would reasonably expect the Gallery to compensate you. Or be able to 
look to insurance for compensation.    In the case of a seizure of your work 
by a creditor of the Gallery your consigned artwork looks exactly like an 
artwork that was bought and paid for by the dealer, and the creditor will 
seek to seize it and sell it.
• There are three types of legal protection for artists in that situation:
• 1. The Uniform Commercial Code (“UCC”).   The UCC is a set of laws that try 

to harmonize the commercial law (including the laws regulating 
consignments) of the several states. While that effort has been mostly 
successful (some form of the UCC has been enacted in every state), state 
legislatures can make changes to the law they enact in their state, so 
“Uniform” is more a goal than a reality. 
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Understanding the risks of 
consigning your work

more about the UCC:
• Generally, under the UCC if damage to your consigned work results from 

the Gallery’s negligence, the Gallery must pay for the damage.  However, if 
the damage is not the result of negligence—for example, a fire or a flood—
the Gallery may or may not be liable, depending on the specific facts of the 
loss and how the courts interpret that state’s UCC.

• Again, generally, if a Gallery files for bankruptcy under the UCC the 
Gallery’s creditors can seize consigned works as payment of their debts, 
leaving you to stand in line with the other creditors and wait until everyone 
ahead of you in priority is paid to see if there is any money left to pay you.
• UNLESS:
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Understanding the risks
of consigning your work

• The best way of protecting yourself against economic loss from 
damage or destruction of your work is insurance. There are two ways 
to do that.  Consider both.
• 1.  Buy your own insurance. Two big issues:  

a.   Valuation of your work (stated value vs. fair market value)
b.  Coverage for work both on and off premises (frequently 

off premises coverage limit is a percentage of total coverage)

2.    Become an “additional insured” on your gallery’s property 
insurance. Coverage should include  on gallery premises and in transit.



Understanding the risks of 
consigning your work

• 1.  You have filed a form (called UCC-1 or Form UCC-1) at the time of 
consignment in the county where the Gallery is located; or
• 2.  You have the Gallery owner post a notice telling the public that 

your works are consigned (not true in all states);
• 3.  Prove that the creditors were aware that the gallery sold 

consigned goods.
• Why?  Filling a UCC-1 creates a “perfected security interest” of the 

artist in their consigned works, which gives the artist a “lien”—a legal 
claim over property—that allows the artist to collect ahead of any 
creditor who acquired and perfected their lien after the artist did.
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Understanding the risks of 
consigning your work

• Getting the Gallery to post the notice that protects the artists interest 
is often difficult.  Legal notices do not add to the ambiance of an art 
gallery, and there is no legal requirement that consignees make that 
disclosure.
• Nor is the artist/consignee likely to be able to prove that the creditors 

were otherwise aware that the gallery sold consigned goods.  Some 
artists have tried to do this by sending creditors a copy of their 
consignment agreement, but an artist will typically have no way to 
learn the identity of all of the creditors of the Gallery they are 
working with.
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Understanding the risks of 
consigning your work

• To some extent an artist can impose that requirement on a gallery in their 
consignment agreement, but having that contractual right is of limited 
value for two reasons:
• 1.  The contractual right does not give the artist a lien, which means that 

any claim by the artist that they were damaged by the Gallery’s failure to 
comply with the contract is far back in the line for payment, behind every 
creditor that does have a lien, and others.  
• 2.  The Gallery that owes the artist is in serious financial trouble. While 

there are cases where all creditors get paid in full through a bankrupty, 
those cases are like unicorns; It is unlikely you will ever find anyone who 
has seen one.  It is more often the case that a Gallery will have one large 
creditor—the lender who gives the Gallery a credit line—and that type of 
loan is always filed in a way that it gives the lender a lien against every 
asset of the Gallery.
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The Arizona law on 
consignments of works of fine art

• State Consignment Laws.  In practice the UCC alone presents little 
protection for artists, who often lack the resources to comply with 
UCC requirements to protect consigned goods. 
• About thirty five states have passed additional laws to protect artists 

from the shortcomings of the UCC where consignment risks. We will 
take a look at the Arizona statute
• But, remember that if you land in a state where there is no similar 

state law you still have all the property damage and credit risks that 
the UCC leaves in play.
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The Arizona law on 
consignments of works of fine art

• The Arizona statute does a number of things:
• 1.  It provides that if an art dealer accepts a work of fine art on 

consignment from an artist:
• A.  As to that work, the art dealer is the agent of the artist.  
• B.  That art work is trust property, and the art dealer is a trustee for the benefit of 

the artist.
• C.   The proceeds of the sale of that work are trust property, and the art dealer is 

trustee for the benefit of the artist until the amount due the artist is paid.
• D.  The art dealer is strictly liable  (liable whether or not actually at fault) for loss of 

or damage to the work while in their possession, and the value of that loss is the 
value established in an written agreement between the artist and dealer prior to the 
loss, or if no agreement was made, the fair market value of the work.
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The Arizona law on 
consignments of works of fine art

• 2.  The statue prevents a dealer from getting around the trust 
requirement by purchasing the consigned work (and then stiffing the 
artist), by providing that if a work was trust property when received 
by the dealer (e.g., it was received on consignment) the work 
remains trust property even if there is a subsequent agreement 
between artist and dealer for dealer’s outright purchase of the 
work, so that the dealer remains a trustee for the benefit of the 
artist. This means that the dealer can not use any proceeds of a 
subsequent sale until they first pay the artist the agreed price for the 
work. 
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The Arizona law on 
consignments of works of fine art

• 3.  The Arizona statute provides that trust property (the artists’ works and 
any proceeds the artist is entitled to) is NOT subject to the claims of 
creditors of the art dealer.
• 4.  The statute requires that a dealer may accept a work of art on any basis 

other than an immediate cash payment to the artist only if either before or 
at the time of acceptance the artist and dealer enter into a written 
contracts establishing:

• A.  The value of the work.
• B.   The time after sale within which the proceeds of sale are to be paid to the artist
• C.   The minimum price for the sale of the work of art.

If the dealer violates this rule, the artist may go to court and void the obligation of 
the artist to the dealer or one to whom the obligation is transferred; the buyer, if the 
are not a holder in due course.
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The Arizona law on 
consignments of works of fine art

• 5.  The dealer who accepts a work on any compensation basis other 
than immediate cash payment to the artist may use or display the 
work of art or a photograph of the work, or permit the use or display 
of the work only if:
• A.  Notice is given to users or viewer that the work of fine art is the 

work of the artist, and
B.  The artist gives prior written consent to the particular use or 
display.

The statue also provides for damages and penalties from the dealer who 
violates portions of the statute.
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The Arizona law on 
consignments of works of fine art

• The third method of protecting the rights of the artist in an dealer 
relationship is a comprehensive, well drafted agreement.
• This presentation, which you will receive, describes virtually all of the 

important terms that should be in such an agreement.
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Copyright Basics

• The protection of intellectual property was considered so important 
at the creation of this country that it was enshrined in the 
Constitution:

• “Congress shall have Powers…To promote the Progress of Science and 
useful Arts, by securing for limited Times to Authors and Inventors the 
exclusive Right to their respective Writings and Discoveries”

United States Constitution Article I Section 8
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Copyright Basics

• For our purposes today what you should take away from that Section 
of the Constitution is that where intellectual property was concerned, 
the Framers were attempting to balance two concepts:

1.  A societal interest in promoting the progress of Science and the 
Arts, and

2.  The rights of the creators of scientific advances and works of art 
to control and exploit their work.
• Both art and invention build on what has come before.
• This balancing is often a consideration when the Congress or a court 

considers where to draw the line in an copyright infringement case
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What is copyright?
Copyright is a form of protection provided by the laws of the
United States to the authors of “original works of authorship”
that are “fixed in a tangible form of expression”. 

An original work of authorship is a work that is independently created by
a human author and possesses at least some minimal degree
of creativity. 
A work is “fixed” when it is captured (either by or under the authority of an author) in a 
sufficiently permanent medium such that the work can be perceived, reproduced, or 
communicated for more than a short time.

Copyright protection in the United States exists automatically from the moment the 
original work of authorship is fixed.  There is no requirement of publication to make the 
copyright effective.  Register your copyright with the U.S. Copyright Office gives the 
copyright holder some important advantages, but the copyright itself arises from the act of 
creation.
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What works are protected by copyright?

• Examples of copyrightable works include:
•

• Literary works
• Musical works, including any accompanying words
• Dramatic works, including any accompanying music
• Pantomimes and choreographic works
• Pictorial, graphic, and sculptural works
• Motion pictures and other audiovisual works
• Sound recordings, which are works that result from the
fixation of a series of musical, spoken, or other sounds
• Architectural works
These categories should be viewed broadly for the purpose
of registering your work. For example, computer programs
and certain “compilations” can be registered as “literary
works”; maps and technical drawings can be registered as
“pictorial, graphic, and sculptural works.
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What is not protected by copyright?

Copyright does not protect
• Ideas, procedures, methods, systems, processes, concepts, principles, 
or discoveries
• Works that are not fixed in a tangible form (such as a choreographic 
work that has not been notated or recorded or an improvisational 
speech that has not been written down)
• Titles, names, short phrases, and slogans
• Familiar symbols or designs
• Mere variations of typographic ornamentation, lettering, or coloring
• Mere listings of ingredients or contents
For more information, see Works Not Protected by Copyright 
(Copyright Office Circular 33) 
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Rights of the copyright holder-1

a.  Reproduce the work in copies or phonorecords

• b.  Prepare derivative works based upon the work subject to copyright:
Derivative works are those that are ‘substantially similar”, which means that:

• Copyright provides the owner of copyright with the exclusive rights of copyright if          
”an average person viewing the two works would recognize that the artistic 
expression in one was copied from the other. “Artistic expression” means the 
specific artistic choices and details in the work, including coloration, rendering 
and composition.

• c.   Distribute copies or phonorecords of the work to the public by sale or other 
transfer of ownership or by rental, lease, or lending
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Rights of the copyright holder-2

• d. Perform the work publicly if it is a literary, musical, dramatic, or 
choreographic work; a pantomime; or a motion picture or other 
audiovisual work, or by means of a digital audio transmission if the 
work is a sound recording,

• e. Display the work publicly if it is a literary, musical, dramatic, or 
choreographic work; a pantomime; or a pictorial, graphic, or 
sculptural work. This right also applies to the individual images of a 
motion picture or other audiovisual work. 
• f. The right to authorize others to exercise these exclusive rights, 

subject to certain statutory limitations.
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Who can claim copyright?

• The copyright in a work initially belongs to the author(s) who created 
that work. 
• When two or more authors create a single work with the intent of 

merging their contributions into inseparable or interdependent parts 
of a unitary whole, the authors are considered joint authors and have 
an indivisible interest in the work as a whole. 
• By contrast, if multiple authors contribute to a collective work, each 

author’s individual contribution is separate and distinct from the 
copyright ownership in the collective work as a whole.
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Works made for hire

• Works made for hire” are an important exception to the general rule 
for claiming copyright. When a work is made for hire, the author is 
not the individual who actually created the work.

Instead, the party that hired the individual is considered the author 
and the copyright owner of the work. Whether a work is made for 
hire is determined by the facts that exist at the time the work is
created. There are two situations in which a work may be made for 
hire:
• 1. When the work is created by an employee as part of the 

employee’s regular duties, or
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Works made for hire

2.  When an individual and the hiring party enter into an express written 
agreement that the work is to be considered a “work made for hire” and the 
work is specially ordered or commissioned for use as:
• A compilation
• A contribution to a collective work
• A part of a motion picture or other audiovisual work
• A translation
• A supplementary work
• An instructional text
• A test
• Answer material for a test
• An atlas
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Works made for hire

The concept of work made for hire can be complicated and has serious 
consequences for both the individual who creates the work and the 
hiring party who is considered to be the author and copyright owner of 
the work. 
For more information, see Works Made for Hire (Circular 30).
When you reach the point in your artistic work life where you are 
employing studio assistants, for one example, your assistants should be 
required to sign a Work For Hire agreement as a condition of their 
employment.  
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Transfer of Copyright Ownership

Any or all of the copyright owner’s exclusive rights, or parts of those rights, can be 
transferred. The transfer, however, generally must be made in writing and signed by 
the owner of the rights conveyed or the owner’s authorized agent. Transferring a 
right on a nonexclusive basis does not require a written agreement.

You can bequeath a copyright by will or pass it along as personal property under 
applicable state laws of intestate succession. It can also be conveyed by operation 
of law.

You can “record” a transfer of copyright ownership with the Copyright Office 
through its Office of Public Records and Repositories. Although recordation is not 
required to make a valid transfer between parties, it does provide certain legal 
advantages. For more information, see Recordation of Transfers and Other 
Documents (Circular 12).
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How long does copyright last?

• In general, for works created on or after January 1, 1978, the term of copyright 
is the life of the author plus seventy years after the author’s death. 
• If the work is a joint work with multiple authors, the term lasts for seventy years 

after the last surviving author’s death. 
• For works made for hire and anonymous or pseudonymous works, the duration of 

copyright is 95 years from publication or 120 years from creation, whichever is 
shorter.
• For works created before January 1, 1978, that were not published or registered 

as of that date, the term of copyright is generally the same as for works created 
on or after January 1, 1978. The law, however, provides that in no case would the 
term have expired before December 31, 2002, and if the work was published on 
or before that date, the term will not expire before December 31, 2047.
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How long does copyright last? Renewal.

• For works created before January 1, 1978, that were published or 
registered before that date, the initial term of copyright was twenty-eight 
years from the date of publication with notice or from the date of 
registration. At the end of the initial term, the copyright could be renewed 
for another sixty seven years for a total term of protection of up to ninety-
five years. 

To extend copyright into the renewal term, two registrations had to be 
made before the original term expired: one for the original term and the 
other for the renewal term. This requirement was eliminated on June 26, 
1992, and renewal term registration is now optional.

For more information see the Copyright Office circular about renewal.
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How can you protect your work?

• As we discussed earlier, copyright exists automatically in an original work 
of authorship once it is fixed in a tangible medium, but a copyright owner 
can take steps to enhance the protections of copyright, the most
important of which is registering the work.

Although registering a work is not mandatory for U.S. works, registration is 
necessary to enforce the exclusive rights of copyright through
litigation.

Applying a copyright notice to a work has not been required since March 1, 
1989, but may still provide practical and legal benefits. Notice typically 
consists of the copyright symbol or the word “Copyright,” the name of the 
copyright owner, and the year of first publication. Placing a copyright
notice on a work is not a substitute for registration.
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Benefits of copyright registration.

• Registration establishes a claim to copyright with the Copyright Office. An application for 
copyright registration can be filed by the author or owner of an exclusive right in a work, 
the owner of all exclusive rights, or an agent on behalf of an author or owner. 

• An application contains three essential elements: a completed application form, a 
nonrefundable filing fee (currently $45 for electronic filing of claim by a single 
author/claimant/$125 for a paper filing), and a nonreturnable deposit—which is a copy 
or copies of the work being registered and “deposited” with the Copyright Office.

• A certificate of registration creates a public record of key facts relating to the authorship 
and ownership of the claimed work, including the title of the work, the author of the 
work, the name and address of the claimant or copyright owner, the year of creation, 
and information about whether the work is published, has been previously registered, or 
includes preexisting material.

• For more information on registering a work with the Copyright Office, see Copyright 
Registration (Circular 2).
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Benefits of copyright registration.

• In addition to establishing a public record of a copyright claim, registration offers several other
statutory advantages:

• Before an infringement suit may be filed in court, registration (or refusal) is necessary for
U.S. works.

• Registration establishes prima facie evidence of the validity of the copyright and facts stated in
the certificate when registration is made before or within five years of publication.

• When registration is made prior to infringement or within three months after publication of 
a work, a copyright owner is eligible for statutory damages, attorneys’ fees, and costs.

• Registration permits a copyright owner to establish a record with the U.S. Customs and 
Border Protection (CBP) for protection against the importation of infringing copies.

• Registration can be made at any time within the life of the copyright. If you register before 
publication, you do not have to re-register when the work is published, although you can register 
the published edition, if desired.  In litigation, using the same edition and was registered simplifies 
your proof.
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The copyright notice

• A copyright notice is a statement placed on copies or phonorecords of a work to 
inform the public that a copyright owner is claiming ownership of the work. A 
copyright notice consists of three elements:

• The copyright symbol © or (p) for phonorecords, the word “Copyright,” or the 
abbreviation “Copr.”;

• The year of first publication of the work (or of creation if the work is 
unpublished); and

• The name of the copyright owner, an abbreviation by which the name can be 
recognized, or a generally known alternative designation.

A notice should be affixed to copies or phonorecords of a work in a way that gives 
reasonable notice of the claim of copyright.

35



The copyright notice

• Using a copyright notice is optional for unpublished works, non-U.S. works, 
and works published on or after March 1, 1989. However, notice conveys 
the following benefits:
• It puts potential users on notice that copyright is claimed in the work.

• For published works, notice may prevent a defendant from attempting to limit liability for damages or 
injunctive relief based on an “innocent infringement” defense.

• It identifies the copyright owner at the time of first publication for parties seeking permission to use the 
work.

• It identifies the year of first publication, which can be used to determine the term of copyright for 
anonymous or pseudonymous works or works made for hire.

• It may prevent the work from becoming an “orphan” by identifying the copyright owner or specifying the 
term of copyright. Orphan works are original works of authorship for which prospective users cannot identify 
or locate copyright owners to request permission.

36



The Copyright Notice

• Notice was required for works published in the United States before 
March 1, 1989. Works published without notice before that date may 
have entered the public domain in this country
• For more information, see Copyright Notice (Circular 3).
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How can you legally use a copyrighted work?

• When deciding to use a work protected by copyright, the general rule is to seek 
permission from the copyright owner. Under the copyright law, a copyright owner 
may authorize activities that fall under the exclusive rights of copyright. For more 
information on seeking permission to use a copyrighted
work, see How to Obtain Permission (Circular 16A).

Sections 107 to 122 of the copyright law contain provisions that establish 
limitations on the exclusive rights of the copyright owner. The provisions make 
certain uses of copyrighted works permissible without first obtaining permission 
of the copyright owner. 
• One of the most discussed of these statutory provisions is known as fair use, a 

legal doctrine that promotes freedom of expression by permitting the unlicensed 
use of copyright-protected works in certain circumstances. 
• For more information on fair use, see the Copyright Office’s Fair Use Index on its 

website, copyright.gov.
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FAIR USE
(Section 107 of the 1976 Copyright Act)

• “Notwithstanding the provisions of sections 106 and 106A, the fair use of a copyrighted work, including 
such use by reproduction in copies or phonorecords or by any other means specified by that section, for 
purposes such as criticism, comment, news reporting, teaching (including multiple copies for classroom 
use), scholarship, or research, is not an infringement of copyright.

• In determining whether the use made of a work in any particular case is a fair use the factors to be 
considered shall include—

(1) the purpose and character of the use, including whether such use is of a commercial nature or is for 
nonprofit educational purposes;

(2) the nature of the copyrighted work;

(3)  the amount and substantiality of the portion used in relation to the copyrighted work as a whole; and

(4)  the effect of the use upon the potential market for or value of the copyrighted work.
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FAIR USE
The parody/satire distinction

• Although the copyright law doesn’t call it our specifically, parody has 
been accepted by the courts as a type of fair use.
• Both parody and satire employ humor in commentary and criticism, 

but the key distinction, and the reason that parodies can be 
considered fair use while satires generally can not, is the purpose 
each serves. 
• What is Parody: “a literary or musical work in which the style of an 

author or work is closely imitated for comic effect or in ridicule.”
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FAIR USE
The parody/satire distinction
• In a major copyright decision the Supreme Court has discussed parody this way:

• --A parody is the “use of some elements of a prior author’s composition to 
create a new one that, at least in part, comments on that author’s works.” 
Campbell v. Acuff-Rose Music, Inc., 510 U.S. 569, 580 (1994).

• --Like other forms of comment or criticism, parody can provide a social benefit, 
“by shedding light on an earlier work, and, in the process, creating a new one.” Id.

• it is hard to imagine how one could criticize a work if one was prohibited by 
copyright from using it in the course of the criticism, and the Fair Use statute 
expressly protects criticism or comment: 
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Fair Use
The satire/parody distinction
• What is Satire? 

• Satire is defined as “the use of humor, irony, exaggeration, or ridicule 
to expose and criticize people’s stupidity or vices, particularly in the 
context of contemporary politics and other topical issues.” 

• “While a parody targets and mimics the original to make its point, a 
satire uses the work to criticize something else, and therefore 
requires [a different] justification for the very act of borrowing.” 
Campbell, See id. at 581. 
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Fair Use
It isn’t a parody because you say it’s a parody
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Dr. Seuss Enters., L.P. v. Penguin Books USA, Inc.,
109 F.3d 1394, 1401 (9th Cir. 1997)
Dr. Seuss Enterprises v. Penguin Books USA involved a case about a 

book written by the fictional "Dr. Juice".
The book depicts O.J. Simpson, wearing the Cat in the Hat's distinctive 

red and white striped stove-pipe hat, holding a bloody glove, and 
narrating a rhyming whimsical version of the Simpson murder trial 
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Dr. Seuss Enters., L.P. v. Penguin Books USA, Inc.,
109 F.3d 1394, 1401 (9th Cir. 1997)
"A man this famous
Never hires/
Lawyers like
Jacoby Meyers/
When you're accused of a killing scheme
You need to build a real Dream Team"

and

"One knife?
Two knife?
Red knife
Dead wife."
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Dr. Seuss Enters., L.P. v. Penguin Books USA, Inc.,
109 F.3d 1394, 1401 (9th Cir. 1997)
In its defense, Penguin Books claimed the book was merely a parody 

and therefore protected from copyright infringement by the "fair use" 
doctrine.

The appellate court held, "we completely agree with the district court 
that Penguin's fair use defense is 'pure shtick' and that their post-
hoc characterization of the work is completely unconvincing."

Why is this not a parody?
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Dr. Seuss Enters., L.P. v. Penguin Books USA, Inc.,
109 F.3d 1394, 1401 (9th Cir. 1997)
The court held that because the book ridiculed Simpson and the 

murder case, rather than the original work or its author, it is not a 
true parody eligible for the fair use defense:

"The stanzas have no critical bearing on the substance of style of The 
Cat in the Hat. [The defendants] merely use the Cat's stove-pipe hat, 
the narrator (Dr. Juice), and the title (The Cat NOT in the Hat!) to get 
attention or maybe even to avoid the drudgery in working up 
something fresh," 
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Warhol v. Lynn Goldsmith
Lynn Goldsmith’s portrait of Prince
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Goldsmith photo and Warhol silkscreen as 
used by Conde Nast.
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Warhol’s twelve unlicensed silkscreens
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Warhol v. Goldsmith

Warhol’s suit claims that his use was permissible because it was 
transformative, pointing to:

1. His use of silkscreen technique.
2. Flattened the appearance of the face
3. Focused on the face as opposed to Goldsmith’s focus on Prince’s 

body.
4. Heavier makeup around the eyes
5. Different angle of the head.
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Warhol v. Lynn Goldsmith
in the courts

In the District Court, the Court granted Warhol’s motion for summary 
judgment, ruling that the entire Prince series, and thus Orange Prince 
was fair use.

Next, the Second Circuit Court of Appeals reversed the District Court 
finding, among other things, that the courts are not art critics, and 
should not take it upon themselves to discern what message or 
meaning a work intends to convey.

As is typical in copyright cases, the Court of Appeals analyzed the case 
by  applying the four factors set our in the Fair Use  statute.:
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Here, again, are the four Fair Use factors:

• (1) the purpose and character of the use, including
whether such use is of a commercial nature or is for
nonprofit educational purposes;

(2) the nature of the copyrighted work;

(3) the amount and substantiality of the portion used in
relation to the copyrighted work as a whole; and

(4) the effect of the use upon the potential market for or
value of the copyrighted work. [17 U.S.C. 107)
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Warhol v. Goldsmith in the 2d Circuit Court of Appeals
The Fair Use analysis

1. Goldsmith and LGL contend that the district court erred in 
its assessment and application of the four fair-use factors.

2. In particular, they argue that the district court’s conclusion 
that the Prince Series works are transformative was 
grounded in a subjective evaluation of the underlying 
artistic message of the works rather than an objective 
assessment of their purpose and character.   We agree.
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Warhol v. Goldsmith in the 2d Circuit Court of Appeals
Fair Use analysis

• 2. We further agree that the district court’s error in analyzing the first 
factor was compounded in its analysis of the remaining three factors. 
• We conclude upon our own assessment of the record that all four 

factors favor Goldsmith and that the Prince Series works are not fair 
use as a matter of law.
• We further conclude that the Prince Series works are substantially 

similar to the Goldsmith Photograph as a matter of law.
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Warhol v. Goldsmith in the 2d Circuit Court of Appeals
Fair Use analysis

• Fair use presents a holistic context sensitive inquiry “not to be 
simplified with bright-line rules[.] . . . All [four statutory factors] are to 
be explored, and the results weighed together, in light of the 
purposes of copyright.” 
• T]he fair use determination is an open-ended and context-sensitive

inquiry. We consider each factor in turn.
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Warhol v. Goldsmith in the 2d Circuit Court of Appeals
Application of the four Fair Use Factors

• Factor One” (first part): The Purpose and Character of The Use, 
including whether such use is of a commercial nature or is for 
nonprofit educational purposes.
• This factor requires courts to consider the extent to which the 

secondary work is “transformative,” as well as whether it is 
commercial. We address these considerations separately below.
• Our assessment of this first factor has focused chiefly on the degree 

to which the use is “transformative,”i.e., “whether the new work 
merely supersedes the objects of the original creation, or instead 
adds something new, with a further purpose or different character,
altering the first with new expression, meaning, or message.”
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Warhol v. Goldsmith in the 2d Circuit Court of Appeals
Application of the four Fair Use Factors

• We evaluate whether a work is transformative by examining how it 
may “reasonably be perceived.” Cariou, 714 F.3d at 707, quoting 
Campbell, 510 U.S. at 582; see also,e.g., Leibovitz v. Paramount 
Pictures Corp., 137 F.3d 109, 113-15 (2d Cir. 1998).

Paradigmatic examples of transformative uses are those Congress 
itself
enumerated in the preamble to § 107: “criticism, comment, news 
reporting, teaching . . . , scholarship, or research.” And, as the 
Supreme Court recognized in Campbell, parody, which “needs to 
mimic an original to make its point,” , is routinely held transformative. 
See, e.g., Brownmark Films, LLC
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Warhol v. Goldsmith in the 2d Circuit Court of Appeals
Application of the four Fair Use Factors

• Although the most straightforward cases of fair use thus involve a
secondary work that comments on the original in some fashion, in 
Cariou v.Prince, we rejected the proposition that a secondary work 
must comment on the original in order to qualify as fair use. In that 
case, we considered works of appropriation artist Richard Prince that 
incorporated, among other materials, various black-and-white 
photographs of Rastafarians taken by Patrick Cariou. 
• In that case the Court of Appeals concluded that 25 of the 30 works at 

issue were transformative as a matter of law.
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Warhol v. Goldsmith in the 2d Circuit Court of Appeals
Application of the four Fair Use Factors

• In reaching this conclusion, we observed that Prince had incorporated
Cariou’s “serene and deliberately composed portraits and landscape
photographs” into his own “crude and jarring works . . . [that] 
incorporate[d] color, feature[d] distorted human and other forms and 
settings, and measure[d] between ten and nearly a hundred times the 
size of the photographs.”
• Thus, we concluded that these works “used [Cariou’s photographs] as 

raw material, transformed in the creation of new information, new 
aesthetics, new insights and understanding,” and were transformative 
within the meaning of this first factor.
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Warhol v. Goldsmith in the 2d Circuit Court of Appeals
Application of the four Fair Use Factors

• We have previously described the Cariou case as the “high-water 
mark of our court’s recognition of transformative works.” 
• And, as we have previously observed, that decision has not been 

immune from criticism. While we remain bound by Cariou, and have 
no occasion or desire to question its correctness on its own facts, our 
review of the decision below persuades us that some clarification is in 
order.
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Warhol v. Goldsmith in the 2d Circuit Court of Appeals
Application of the four Fair Use Factors

• In evaluating the extent to which a work is transformative or 
derivative (or neither), we typically consider the purpose of the 
primary and secondary works

• In Bill Graham Archives v. Dorling Kindersley Ltd., for example, we 
held that the reproduction in a book about the Grateful Dead of small 
images of posters originally created to advertise Grateful Dead 
concerts was transformative because that use was “plainly different 
from the original purpose for which they were created.”
448 F.3d 605, 609-10 (2d Cir. 2006)
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Warhol v. Goldsmith in the 2d Circuit Court of Appeals
Application of the four Fair Use Factors

• But purpose is perhaps a less useful metric where, as here, our task is to
assess the transformative nature of works of visual art that, at least at a high level
of generality, share the same overarching purpose (i.e., to serve as works of visual
art). While this is not the first time we have had to conduct this inquiry, our cases
on such works are considerably fewer in number, and a brief review of them
yields conflicting guidance. 

• In Blanch v. Koons, for example, we adjudged transformative a Jeff Koons painting that incorporated a 
copyrighted photograph drawn from a fashion magazine where Koons had testified that he intended to
“us[e] Blanch’s image as fodder for his commentary on the social and aesthetic
consequences of mass media.” 467 F.3d at 253. 

• Some time earlier, however, in  Rogers v. Koons, we denied Koons’s fair-use defense as applied to a three 
dimensional sculpture recreating a photograph, notwithstanding his claim that he intended his sculpture to 
serve as a commentary on modern society. And, in Cariou, we held twenty-five of Richard
Prince’s works transformative as a matter of law even though Prince had testified
that he “was not ‘trying to create anything with a new meaning or a new
message.’” 714 F.3d at 707
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Warhol v. Goldsmith in the 2d Circuit Court of Appeals
Application of the four Fair Use Factors

Matters become simpler, however, when we compare the works at issue in
each case against their respective source materials. 
The sculpture at issue in Rogers was a three-dimensional colorized version of 
the photograph on which it was based. as part of a larger work in which he set 
it alongside several other similar photographs with “changes of its colors, the 
background against which it is portrayed, the medium, the size of the objects 
pictured, [and] the objects’ details.”

In so doing, Koons used Blanch’s photograph “as raw material for an entirely 
different type of art . . . that comment[ed] on existing images by juxtaposing 
them against others.”. And in Cariou, the copyrighted works found to have been 
fairly used were, in most cases, juxtaposed with other photographs and 
“obscured and altered to the point that Cariou’s original [was] barely 
recognizable.
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Warhol v. Goldsmith in the 2d Circuit Court of Appeals
Application of the four Fair Use Factors

• The works that were found potentially infringing in Cariou, however, 
were ones in which the original was altered in ways that did not 
incorporate other images,
• and that superimposed other elements that did not obscure the 

original image and in which the original image remained, as in the 
Koons sculpture at issue in Rogers, a major if not dominant 
component of the impression created by the allegedly infringing 
work.
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Warhol v. Goldsmith in the 2d Circuit Court of Appeals
Application of the four Fair Use Factors

• A common thread running through these cases is that, where a 
secondary work does not obviously comment on or relate back to the 
original or use the original for a purpose other than that for which it 
was created, the bare assertion of a “higher or different artistic use”, 
is insufficient to render a work transformative. Rather, the secondary 
work itself must reasonably be perceived as embodying an entirely 
distinct artistic purpose, one that conveys a “new meaning or 
message” entirely separate from its source material.
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Warhol v. Goldsmith in the 2d Circuit Court of Appeals
Application of the four Fair Use Factors

• While we cannot, nor do we attempt to, catalog all of the ways in 
which an artist may achieve that end, we note that the works that 
have done so thus far have themselves been distinct works of art that 
draw from numerous sources, rather than works that simply alter or 
recast a single work with a new aesthetic.
• Which brings us back to the Prince Series. The district court held that 

the Prince Series works are transformative because they “can 
reasonably be perceived to have transformed Prince from a 
vulnerable, uncomfortable person to an iconic, larger-than-life figure

67



Warhol v. Goldsmith in the 2d Circuit Court of Appeals
Application of the four Fair Use Factors

• Though it may well have been Goldsmith’s subjective intent to portray
Prince as a “vulnerable human being” and Warhol’s to strip Prince of that 
humanity and instead display him as a popular icon, whether a work is 
transformative cannot turn merely on the stated or perceived intent of 
the artist or the meaning or impression that a critic – or for that matter, a 
judge – draws from the work. Were it otherwise, the law may well 
“recogniz[e] any alteration as transformative.” 
• Rather, as we have discussed, the court must examine how the works may 

reasonably be perceived. In conducting this inquiry, however, the district 
judge should not assume the role of art critic and seek to ascertain the 
intent behind or meaning of the works at issue. That is so both because 
judges are typically unsuited to make aesthetic judgments and because 
such perceptions are inherently subjective.
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Warhol v. Goldsmith in the 2d Circuit Court of Appeals
Application of the four Fair Use Factors

• Instead, the judge must examine whether the secondary work’s use of its 
source material is in service of a “fundamentally different and new” artistic 
purpose and character, such that the secondary work stands apart from the 
“raw material” used to create it.
•

Although we do not hold that the primary work must be “barely 
recognizable” within the secondary work, as was the case with the-works 
held transformative in Cariou, the secondary work’s transformative 
purpose and character must, at a bare minimum, comprise something 
more than the imposition of another artist’s style on the primary work 
such that the secondary work remains both recognizably deriving from, 
and retaining the essential elements of, its source material.
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Warhol v. Goldsmith in the 2d Circuit Court of Appeals
Application of the four Fair Use Factors

• As in the case of such paradigmatically derivative works, there can be 
no meaningful dispute that the overarching purpose and function of 
the two works at issue here is identical, not merely in the broad 
sense that they are created as works of visual art, but also in the 
narrow but essential sense that they are portraits of the same 
person.

70



Warhol v. Goldsmith in the 2d Circuit Court of Appeals
Application of the four Fair Use Factors

• FACTOR ONE (second part): “whether [the] use is of a commercial 
nature or is for nonprofit educational purpose”.
• (1) whether it is “expressive or creative . . . or more factual, with

a greater leeway being allowed to a claim of fair use where the work is 
factual or informational, and 

(2) whether the work is published or unpublished, 
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Warhol v. Goldsmith in the 2d Circuit Court of Appeals
Application of the four Fair Use Factors

• Although finding that a secondary use is commercial “tends to weigh 
against” finding that it is fair, we apply the test with caution since “nearly 
all of the illustrative uses listed in the preamble paragraph of § 107 . . . are 
generally conducted for profit in this country.”
• And, since “[t]he crux of the profit/nonprofit distinction is . . . whether the 

user stands to profit from exploitation of the copyrighted material without 
paying the customary price,” the commercial nature of a secondary use is 
of decreased importance when the use is sufficiently transformative such 
that the primary author should not reasonably expect to be 
compensated. 
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Warhol v. Goldsmith in the 2d Circuit Court of Appeals
Application of the four Fair Use Factors

• Factor Two: The nature of the copyrighted work.
• The second factor directs courts to consider “the nature of the 

copyrighted work”, including (1) whether it is “expressive or creative  
. . or more factual, with a greater leeway being allowed to a claim of 
fair use where the work is factual or informational, and (2) whether the 
work is published or unpublished, with the scope of fair use involving 
unpublished works being considerably narrower.”
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Warhol v. Goldsmith in the 2d Circuit Court of Appeals
Application of the four Fair Use Factors

• The district court correctly held that the Goldsmith Photograph is both
unpublished and creative but nonetheless concluded that the second 
factor should favor neither party because LGL had licensed the 
Goldsmith Photograph to Vanity Fair and because the Prince Series 
was highly transformative. 
• NOTE: This factor has never played a critical role in Fair Use 

analysis.
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Factor Three: “the amount and substantiality of the portion used in relation 
to the copyrighted work as a whole.” 
“In assessing this factor, we consider not only ‘the quantity of the materials 
used’ but also ‘their quality and importance’” in relation to the original work.
• The ultimate question under this factor is whether “the quantity and value 

of the materials used are reasonable in relation to the purpose of the use.  
• Where, as here, the secondary user has used the photograph itself, rather 

than, for example, a similar photograph, the photograph’s specific 
depiction of its subject cannot be neatly reduced to discrete qualities 
such as contrast, shading, and depth of field that can be stripped away, 
taking the image’s entitlement to copyright protection along with it..”
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Warhol v. Goldsmith in the 2d Circuit Court of Appeals
Application of the four Fair Use Factors

• …the end product is not merely a screen print identifiably based on a
photograph of Prince. Rather it is a screen print readily identifiable as 
deriving from a specific photograph of Prince, the Goldsmith 
Photograph.
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Warhol v. Goldsmith in the 2d Circuit Court of Appeals
Application of the four Fair Use Factors

• Factor Four: “whether, if the challenged use becomes
widespread, it will adversely affect the potential market for the 
copyrighted
work.” 
• The fourth factor asks “whether, if the challenged use becomes
• widespread, it will adversely affect the potential market for the 

copyrighted work.”
• “Analysis of this factor requires us to balance the benefit the public 

will derive if the use is permitted and the personal gain the copyright 
owner will receive if the use is denied.”
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Warhol v. Goldsmith in the 2d Circuit Court of Appeals
Application of the four Fair Use Factors

• In assessing market harm, we ask not whether the second work 
would damage the market for the first (by, for example, devaluing it 
through parody or criticism),but whether it usurps the market for the 
first by offering a competing substitute.
• This analysis embraces both the primary market for the work and any 

derivative markets that exist or that its author might reasonably 
license others to develop, regardless of whether the particular author 
claiming infringement has elected to develop such markets
• Example: J.D. Salinger publicly disclaimed any interest in creating a 

sequel to Catcher In The Rye, yet still was able to keep an 
unauthorized sequel from being published.
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Warhol v. Goldsmith in the 2d Circuit Court of Appeals
Application of the four Fair Use Factors

• The first and fourth factors are closely linked, as “the more the copying is done to 
achieve a purpose that differs from the purpose of the original, the less likely it is 
that the copy will serve as a satisfactory substitute for the original.”
• The 2d Circuit concluded that the markets for the original Goldsmith work and 

the Warhol work did not meaningfully overlap.
• But the Court went on to say that  they must also consider whether “unrestricted 

and widespread conduct of the sort engaged in by [AWF] would result in a 
substantially adverse impact on the potential market” for the Goldsmith 
Photograph”.
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Warhol v. Goldsmith in the 2d Circuit Court of Appeals
Application of the four Fair Use Factors

• The Court decided that Goldsmith had meet her burden under the fourth 
factor:

• In any case, whatever the scope of Goldsmith’s initial burden, she satisfied it here…there is no 
material dispute that both Goldsmith and AWF have sought to license (and indeed have 
successfully licensed
) their respective depictions of Prince10 to popular print magazines to accompany articles 
about him. 

As Goldsmith succinctly states: “both [works] are illustrations of the same famous musician 
with the same overlapping customer base.” Appellants’ Br. at 50. Contrary to AWF’s assertions, 
that is more than enough. See Cariou, 714 F.3d at 709 (“[A]naccused infringer has usurped the 
market for copyrighted works . . . where the infringer’s target audience and the nature of the 
infringing content is the same as the original.”). And, since Goldsmith has identified a relevant 
market, AWF’s failure to put forth any evidence that the availability of the Prince Series works 
poses no threat to Goldsmith’s actual or potential revenue in that market tilts the scales toward 
Goldsmith.
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Warhol v. Goldsmith in the 2d Circuit Court of Appeals
Application of the four Fair Use Factors

• Finally, the district court entirely overlooked the potential harm to

• Goldsmith’s derivative market, which is likewise substantial. Most directly,

• AWF’s licensing of the Prince Series works to Condé Nast without crediting or
• paying Goldsmith deprived her of royalty payments to which she would have

• otherwise been entitled. Although we do not always consider lost royalties from the challenged 
use itself under the fourth factor (as any fair use necessarily

• involves the secondary user using the primary work without paying for the right

• to do so), we do consider them where the secondary use occurs within a
• traditional or reasonable market for the primary work.
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Warhol v. Goldsmith in the 2d Circuit Court of Appeals
Application of the four Fair Use Factors

• Further, we also must consider the impact on this market if the 
sort of copying in which Warhol engaged were to become a 
widespread practice. That harm is also self-evident. There 
currently exists a market to license photographs of musicians, 
such as the Goldsmith Photograph, to serve as the basis of a 
stylized derivative image; permitting this use would effectively 
destroy that broader market, as, if artists “could use such 
images for free, there would be little or no reason to pay for 
them
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Warhol v. Goldsmith in the 2d Circuit Court of Appeals
Application of the four Fair Use Factors

• The 2d Circuit’s conclusion:
Having considered each of the four factors, we find that each favors

• Goldsmith. Further, although the factors are not exclusive, AWF has not
• identified any additional relevant considerations unique to this case that we
• should take into account. Accordingly, we hold that AWF’s defense of fair use
• fails as a matter of law.

• AWF asks this Court to affirm the district court’s decision on the alternate
• grounds that the Prince Series works are not substantially similar to the
• Goldsmith Photograph. We decline that invitation, because we conclude that the
• works are substantially similar as a matter of law
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Warhol v. Goldsmith in the 2d Circuit Court of Appeals
Application of the four Fair Use Factors

• In general, and as applicable here, two works are substantially similar 
when “an average lay observer would recognize the alleged copy as 
having been appropriated from the copyrighted work 

“On occasion, . . . we have noted that when faced with works that have 
both protectable and unprotectable elements, our analysis must be more 
discerning and that we instead must attempt to extract the unprotectable 
elements from our consideration and ask whether the protectable 
elements, standing alone, are substantially similar.”
• here, given the degree to which Goldsmith’s work remains recognizable 

within Warhol’s, there can be no reasonable debate that the works are 
substantially similar.
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Warhol v. Goldsmith

• Some time within the next sixty days or so the U.S> Supreme Court is 
going to issue its opinion on the appeal taken from the 2d Circuit’s 
decision in Warhol v. Goldsmith.
•

When the Supreme Court accepts a case for review, the parties to the 
case each suggest the questions the Supreme Court should answer in 
its opinion. On a fairly small number of cases the Supreme Court 
ignores those suggestions, and asks a question of its own.
• The question that the Supreme Court asked to be briefed is this:
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Andy Warhol on the offensive
Warhol v. Goldsmith

• In April, 2017 the Warhol Estate filed a declaratory judgment action 
against Lynn Goldsmith, a photographer
• A D/J action is a preemptive strike, asking a court in this case to 

declare that Warhol’s silkscreen did not infringe on Goldsmith’s 
copyright
• Goldsmith had licensed  to Conde Nast a photograph she took of the 

artist Prince for their use as a reference print for an artist to use in 
making their own  picture or print.  Conde Nast hired Andy Warhol to 
do the work.
• Without permission Warhol made a suite of 12 silkscreen paintings.
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Warhol v. Goldsmith in the 2d Circuit Court of Appeals
The question presented by the U.S. Supreme Court

This Court has repeatedly made clear that a work of art is 
"transformative" for purposes  of fair use under the Copyright Act if it 
conveys a different "meaning or message" from its source material. 
Campbell v. Acuff-Rose Music, Inc., 510 U.S. 569, 579 (1994); Google 
LLC v.Oracle Am., Inc., 141 8. Ct. 1183, 1202 (2021). 
In the decision below, the Second Circuit nonetheless held that a court 
is in fact forbidden from trying to "ascertain the intent behind or 
meaning of the works at issue.". Instead, the court concluded that even 
where a new work indisputably conveys a distinct meaning or message, 
the work is not transformative if it "recognizably deriv[es] from, and 
retain[s] the essential elements of, its source material."
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Warhol v. Goldsmith in the 2d Circuit Court of Appeals
The question presented by the U.S. Supreme Court

The question presented is:
“Whether a work of art is "transformative" when it 
conveys a different meaning or message from its source 
material (as this Court, the Ninth Circuit, and other 
courts of appeals have held), or whether a court is 
forbidden from considering the meaning of the accused 
work where it "recognizably deriv[es] from" its source 
material (as the Second Circuit has held).
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MasterCard Int’l Inc. v. Nader 2000 Primary Comm., 
No. 00 Civ. 6068, 2004 WL 434404, at *13 (S.D.N.Y. Mar. 8, 2004)\

• What the case was about:  In 2000, consumer advocate and presidential candidate Ralph 
Nader ran a campaign ad modeled on MasterCard’s “Priceless” promotional series. The 
“Priceless” series, which began in 1997, showcased goods and services that could be 
purchased using MasterCard, with a voice over announcing the price of each item, then 
naming an intangible good associated with the purchasable items as “Priceless.”

• Each ad ended with the slogan, “There are some things money can’t buy, for everything 
else there’s MasterCard.” 

• The Nader ad also featured a series of “purchasable” political goods ranging from a 
campaign fundraiser meal valued at $1,000 a plate to “promises to special interest 
groups: over $100 billion.” It ended with the phrase “finding the truth: priceless. There 
are some things money can’t buy.”

•
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MasterCard Int’l Inc. v. Nader 2000 Primary Comm., 
No. 00 Civ. 6068, 2004 WL 434404, at *13 (S.D.N.Y. Mar. 8, 2004)\

MasterCard filed suit alleging Nader was liable for various state and 
federal trademark violations (including dilution), copyright 
infringement, unfair competition, and misappropriation. The court 
denied MasterCard injunctive relief, and after four years of discovery 
and briefing, Nader’s summary judgment motion was granted.

According to the court, Nader’s ad copied Mastercard’s copyrighted 
material, but constituted fair use. 

This case is a good example of how a court uses the four Fair Use 
factors to analyze a Fair Use claim.
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MasterCard Int’l Inc. v. Nader 2000 Primary Comm., 
No. 00 Civ. 6068, 2004 WL 434404, at *13 (S.D.N.Y. Mar. 8, 2004)\

The court used the standard four-prong fair use test, looking to:

1) the purpose and character of the use: the court characterized the Nader ad as having a non-commercial, 
political purpose, which it read as a transformative parody of the MasterCard “Priceless” series. 

2) the nature of the copyrighted matter:  the court again pointed to the non-commercial, political purpose of 
the Nader ad, which it read as a transformative parody of the MasterCard “Priceless” series. 

3) the amount and substantiality of the portion used:  the court found that the Nader ad only used as much of 
the MasterCard ad as was necessary to draw an association in the mind of the viewer.

4) the effect of the copy on the potential market for, or value of, the original work:
the court ruled that even though the original ad and the parody competed for the attention of the same 
viewing pubic, their purposes were sufficiently different to forestall an adverse market effect.
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Parody as a Fair Use
Campbell v. Acuff-Rose Music, Inc. (Sup.Ct.1994)
• Facts: The rap group 2 Live Crew wrote a song using parts of Roy 

Orbison and William Dees’ song “Oh, Pretty Woman.” 
• 2 Live Crew initially requested permission to use “Oh, Pretty Woman.” 

The copyright holders denied that request, however, and ultimately 
sued 2 Live Crew for copyright infringement. 
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Fair Use
Campbell v. Acuff-Rose Music, Inc.
Justice Souter wrote the Court’s opinion:
He began by describing the inherent tension created by the need to simultaneously protect 

copyrighted material and allow others to build upon it, quoting  Lord Ellenborough:

"While I shall think myself bound to secure every man in the enjoyment of his copyright, one 
must not put manacles upon science."

• The Court set forth the Parody/Satire distinction, and after concluding that parody could be 
considered fair use if it commented back upon the borrowed work, the Court qualified its holding:

•
if the new work “has no critical bearing on the substance or style of the original composition, 
which the alleged infringer merely uses to get attention or to avoid the drudgery in working up 
something fresh,” the work is less transformative, and other fair use factors, such as whether 
the new work was sold commercially, loom larger.  Campbell, 510 U.S. at 580
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Fair Use
Campbell v. Acuff-Rose Music, Inc.
• The Court also pointed out that in parody taking a substantial portion of the underlying work was 

often necessary to make the parody effective.

• Justice Souter reasoned that the "amount and substantiality" of the portion used by 2 Live Crew 
was reasonable in relation to the band's purpose in creating a parody of "Oh, Pretty Woman". 
“[E]ven if 2 Live Crew's copying of the original's first line of lyrics and characteristic opening 
bass riff may be said to go to the original's 'heart,' that heart is what most readily conjures up 
the song for parody, and it is the heart at which parody takes aim.“ 

• The Supreme Court then looked to the new work as a whole, finding that 2 Live Crew thereafter 
departed markedly from the Orbison lyrics, producing “otherwise distinctive” music

• This is critical—it shows, without explaining it very much-- that the Supreme Court found the 2 
Live Crew rap to be transformative of the borrowed song. In this way the Campbell decision 
goes beyond the four Fair Use factors and approves “transformation” an another variety of Fair 
Use
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Fair Use in Painting and Photography
Jeff Koons—a ‘string’ of copyright claims

CASES 1 & 2:
Rogers v. Koons (1989) and
United Features Syndicate v. Koons(1989)
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Fair Use in Painting and Photography
Jeff Koons—a ‘string’ of copyright claims

CASES 1 & 2:
Rogers v. Koons (1989) and
United Features Syndicate v. Koons(1989)
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“Puppies/”String of Puppies”

Art Rogers, a professional photographer who took the black and 
white picture that appears on the postcard in this image, saw a 
picture of Koon’s work, which was a polyester resin sculpture, on the 
front page of the L.A. Times.  
Koons, who had sold 3 of the sculptures for a total of $367,000, said 

he was inspired by the postcard image to make the sculpture for a 
show called “The Banality Show”.
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Fair Use in Painting and Photography
Jeff Koons—a ‘string’ of copyright claims

The source photograph, Art Rogers, “Puppies”:
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“Puppies” / “String of Puppies”
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“Puppies/”String of Puppies”

The evidence:
Koons generally does little of the actual work of producing his artworks.  He 

conceives the work and uses either his own group of assistants or 
professional fabricators, depending on the medium and the work required, 
to realize his vision. 

In this case the evidence showed that Koons removed Roger’s copyright 
notice from the card and then gave it to his chosen fabricator along with 
instructions to “duplicate the picture as closely as possible” in sculptural 
form.  Koons also gave the fabricator notes, on an enlarged copy of the 
image, specifying particular colors and a few small additions; the flower in 
the woman’s hair and the exaggeration of the puppies’ noses.
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“Puppies/”String of Puppies”

Koon’s theory of defense to infringment:
Koons claimed that he was using the underlying images to comment on 

contemporary kitsch culture. In keeping with his theme for The Banality Show –
the banality of everyday objects—Koons argued that the “String of Puppies” 
sculpture was a satire or parody of society at large which showed that mass 
production of commodities and images had led to a deterioration of the quality 
of society. 

Similarly, in “Wild Boy and Puppy,” “Odie” was used to symbolize the cynical and 
empty nature of society. Koons explained that he was using the Odie image as an 
object of modern mass culture to emphasize that modern culture has become 
dangerously empty and cynical. Koons also relied on the history of appropriation 
art and his standing within that genre to support these explanations.

What is the problem with this theory?
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“Puppies”/”String of Puppies”

The Court’s ruling:
1. The two works were “substantially similar”, meaning that an average person 

viewing the two works would recognize that the artistic expression in one was 
copied from the other. “Artistic expression” means the specific artistic choices 
and details in the work, including coloration, rendering and composition.

2. the changes made by Koons were small and ‘unavailing’; the change from black 
and white to color, the change in medium and the small additions to the 
sculpture were not enough to avoid infringement. 
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Jeff Koons, “Wild Boy and Puppy”
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Wild Boy and Puppy

• As to Wild Boy and Puppy, Koons made a damaging admission: he 
admitted that he had no intention of parodying Odie, and did not 
even know who Odie was when he chose the image of the dog to be 
used in the sculpture.  
• He also admitted that he could have used any number of other 

figures to make the same point.   From this the court concluded that 
the sculpture could not be a comment back upon the source, 
Garfield’s Odie, and rejected the Fair Use defense.
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Fair Use in Painting and Photography
Jeff Koons—a ‘string’ of copyright claims

Case 3: Blanch v. Koons (2006)

Jeff Koons wins one!
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Blanch v. Koons (2006)
The source photograph
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Blanch v. Koons (2006)
Jeff Koons, Niagara
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“Silk Sandals by Gucci” / “Niagara”
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Blanch v. Koons (2006)

The case:
• Koons was commissioned to create a series of seven billboard-sized paintings for $2 million.  
• In the creation of one of the paintings, titled "Niagara,“ Koons used part of an ad that," included a 

photograph taken by Blanch, a professional photographer, shows a woman’s lower legs and feet, 
adorned with bronze nail polish and glittery Gucci sandals, resting on a man’s lap in what appears 
to be a first-class airplane cabin. 

• Without first seeking permission from Blanch, Koons scanned the image he had seen in Allure 
magazine, the ad titled "Silk Sandals”, into his computer and incorporated a version of it into a 
digital version of "Niagara.", in essence, creating a collage which was used as a guide in creating 
the oil paintings. 

• Koons included in the painting only the legs and feet from the photograph, leaving out the 
background of the airplane cabin and the man’s lap. He also inverted the orientation of the legs 
so that they dangle vertically downward above the other elements of "Niagara" rather than slant 
upward at a 45-degree angle as shown in the photograph. 

• He made small modifications, adding a heel to one of the shoes and changing the coloration of 
the photograph
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Blanch v. Koons (2006)

Outcome:
Both the trial court and the Court of Appeals held that this was a Fair 

Use.
Unlike in the earlier cases, Koons did not argue parody.  Instead, he 

argued that his use of Blanch’s image was ”transformative”
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Blanch v. Koons (2006)
Castle Rock v. Carol Publishing
• Where did Transformation come from?
• The Supreme Court used the term in Campbell v. Acuff-Rose Publishing. Recall 

that the Supreme Court looked to the new work as a whole, finding that after 
borrowing from Oh Pretty Woman, 2 Live Crew thereafter “departed markedly 
from the Orbison lyrics, producing otherwise distinctive music”.  
• There had been a lower court reference to transformation, Castle Rock 

Entertainment, inc. v. Carol Publishing Group (2d Cir. 1998), in which that Court 
held that a Seinfeld trivia guide infringed on the copyright of the creators of the 
TV show because the trivia guide lacked any “transformative purpose”. 
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Blanch v. Koons (2006)
Castle Rock v. Carol Publishing 

The court then made an important distinction between “derivative works” 
(creation of which is one of the exclusive rights granted to copyright holders) and 
“transformative works (which are fair uses).

Derivative works transform the original work into a new mode of expression, but 
unlike Fair Use did not transform the purpose of the work.
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Blanch v. Koons (2006)

The Blanch v. Koons court seized on the notion of transformation as 
giving rise to Fair Use:

“In this case, the copyrighted work is being used as "raw material" in 
the furtherance of distinct creative or communicative objectives, 
and therefore, the use is transformative. The test for whether 
"Niagara’s" use of "Silk Sandals" is "transformative" is whether it 
simply supersedes the objects of the original creation, or adds 
something new instead, with a further purpose or different 
character, changing the first with new expression, meaning, or 
message.” Defendant"s use of the image in his painting fits this test 
nearly perfectly; the use is therefore transformative.
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Blanch v. Koons (2006)

• The Court observed that Defendants use of the image was satirical, 
and, therefore, the use must be justified by a genuine creative 
rationale for borrowing the image, rather than using it simply "to get 
attention or to avoid the drudgery in working up something fresh.“
• Defendant explained that the rationale for his use, which was not 

challenged by Plaintiff, was to use the image to satirize life as it 
appears when seen through the prism of slick fashion photography 
and to give the image veracity so the viewer could comprehend his 
commentary.  Therefore, Defendant established the needed 
justification for his borrowing.
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Blanch v. Koons (2006)

In the visual arts, Blanch v. Koons began an era when artistic creation 
came to be accompanied by development of a careful, reasoned 
rationale that addressed the copyright concerns inherent in 
appropriated art.  
There is not, even now, a clear set of boundaries on what is or is not 

“transformative”.
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Cariou v. Prince, 714 F. 3d 694 (2d Cir. 2013)
Transformation ascendant

Some background on Richard Prince
Richard Prince is an artist with an interesting history.  After an early interest in 

Jackson Pollock, he attended art school and began in the early to mid-1970s 
making drawings and “painterly” collages, which he has since disowned.  By the 
mid-1970s he mostly abandoned traditional art methods in favor of re-
photography, and came to focus on advertising imagery and pop culture as his 
subject matter. 

All of the major appropriation artists are classically trained, but have made 
similar departures from their training.

117



Cariou v. Prince, 714 F. 3d 694 (2d Cir. 2013)
Transformation ascendant

Facts:  In December, 2008 photographer Patrick Cariou filed suit against 
Prince, Gagosian Gallery, and others for copyright infringement in work 
shown at Prince’s Canal Zone exhibit at the Gagosian Gallery.   

Prince had appropriated 35 photographs made by Cariou (some were barely 
changed by Prince, and some extensively), and made 28 paintings and 
several other types of work that included images from Yes Rasta, Cariou’s
book of images of Rastafarians taken by Cariou over a six year period while 
traveling in Jamaica. 
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Cariou v. Prince, 714 F. 3d 694 (2d Cir. 2013)
Standing Figure from Yes, Rasta, Patrick Cariou
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Cariou v. Prince, 714 F. 3d 694 (2d Cir. 2013)
Guitar, Richard Prince 
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Cariou v. Prince, 714 F. 3d 694 (2d Cir. 2013)
Standing Figure, Patrick Cariou & Guitar, Richard Prince 

121



Cariou v. Prince, 714 F. 3d 694 (2d Cir. 2013)
Transformation ascendant

The U.S. District Court judge who heard the case decided against Prince, rejecting his Fair Use defense.

Prince admitted copying, but argued that:
1.   the Cariou pictures were factual and documentary, and therefore were not entitled to much if any copyright 

protection; 

2.  that the amount of copying was inconsequential because compared to the 105 images in Yes, Rasta, he used only a 
small number, and took only what was necessary to further his creative purpose in making the paintings; and 

3.  that his paintings did not compete with Cariou’s pictures, and that there wasn’t any market for Carious ’pictures 
anyway.

4.  Prince argued, further, that using copyrighted materials as “raw ingredients” in the creation of appropriation art  is 
a per se transformative fair use.  “ 
(Per se means ‘by itself’ or ‘in itself’ A per se rule is one that does not required proof of individual facts in a particular case) 
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Cariou v. Prince, 714 F. 3d 694 (2d Cir. 2013)
Trial Court reasoning and analysis

Factor 1:  The purpose and character of the use, including whether such use is of 
a commercial nature or is for nonprofit educational purposes.

The court said that Prince’s conduct suggested bad faith. From Cariou’s book he 
knew that Cariou was the sole copyright holder, and where to reach him (at least 
through his publisher), but never bothered to seek permission.  Also, that the 
Gagosian Gallery never asked if Prince had obtained permission  even though 
they knew that Prince was a appropriation artist who habitually used other 
artist’s copyrighted works, and failed to stop selling Prince’s paintings after 
receiving a cease and desist letter from Cariou.

DISCUSS:  If an artist has a colorable belief that his work in protected by Fair Use, 
does he have a legal duty to restrain his creative output simply because someone 
else (usually someone with a competing commercial interest) thinks otherwise? 
Doesn’t this act as a prior restraint on the appropriating artist’s freedom of 
expression.
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Cariou v. Prince, 714 F. 3d 694 (2d Cir. 2013)
Trial Court reasoning and analysis

Factor One (continued):

The trial court also said that to qualify for a Fair Use defense,  the secondary use 
must “comment on, relate to the historical context of, or critically refer back to 
the original works.

QUESTION: Where have we seen this sort of thinking before?]
The use of the language in this case was unusual because there was no claim of 

parody.
The trial court also referred to Prince’s testimony, in which that he didn’t really 

have a message, and was not really interested in Cariou’s original intent in 
creating his photographs. 
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Cariou v. Prince, 714 F. 3d 694 (2d Cir. 2013)
Trial Court reasoning and analysis

Factor 2:  The nature of the copyrighted work

The court ruled that Cariou’s photographs were creative, entitling them 
to a higher level of protection against a finding of fair use.
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Cariou v. Prince, 714 F. 3d 694 (2d Cir. 2013)
Trial Court reasoning and analysis

Factor 2:  The nature of the copyrighted work

The court ruled that Cariou’s photographs were creative, entitling them 
to a higher level of protection against a finding of fair use.
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Cariou v. Prince, 714 F. 3d 694 (2d Cir. 2013)
Trial Court reasoning and analysis

Factor 3:  the amount and substantiality of the portion used in relation to the copyrighted work as a whole.

And

Factor 4: the effect of the use upon the potential market for or value of the copyrighted work.

(These two factors are often combined in fair use analysis)

The court found that Prince took entire photographs or the central figures in the photographs, so that the amount of copying 
was substantial.

Based on the demonstrated commercial success of the Canal Zone show, the court also found that Prince’s works seriously 
impacted the market and potential market for Carious’ originals.

DISCUSS:  Not all of the sale prices of the Canal Zone paintings are known, but it is known that eight of the paintings sold for
an average of $1,25 million, while another seven were traded at an average value of around $ 1 Million each.  Cariou’s
publisher sold 5,791 copies of Yes, Rasta, earning Cariou $8,087.75 in royalties, and the book quickly went out of print, and 
Artnet magazine reported that copies went up in price from $50 to between $60 and $100 dollars after the litigation 
began. Cariou sold only four prints of photographs frrm his book, and those to personal acquaintances 
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Cariou v. Prince, 714 F. 3d 694 (2d Cir. 2013)
In the Court of Appeals

The Court of Appeals reversed the District Court, finding

1.   The Court of Appeals first stated its view of the core purpose of the copyright law:

The purpose of the copyright law is “[t]o promote the Progress of Science and useful Arts. . . .” U.S. Const., Art. I, § 8, cl. 8. As Judge 
Pierre Leval of this court has explained, “[t]he copyright is not an inevitable, divine, or natural right that confers on authors the 
absolute ownership of their creations. It is designed rather to stimulate activity and progress in the arts for the intellectual
enrichment of the public.” 

Fair use is “necessary to fulfill [that] very purpose.” Campbell, 510 U.S. at 575. Because “‘excessively broad protection would stifle, 
rather than advance, the law’s objective,’” fair use doctrine “mediates between” “the property rights [copyright law] establishes 
in creative works, which must be protected up to a point, and the ability of authors, artists, and the rest of us to express them-
or ourselves by reference to the works of others, which must be protected up to a point.” Blanch, 467 F.3d at 250 (brackets 
omitted) (quoting Leval at 1109).

The “ultimate test of fair use . . . is whether the copyright law’s goal of ‘promoting the Progress of Science and useful Arts’ . . . 
would be better served by allowing the use than by preventing it.” Castle Rock, 150 F.3d at 141 (brackets and citation omitted).
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Cariou v. Prince

The Court of Appeals rejected the District Court’s limitation of Fair Use to only 
those uses that comment back upon the borrowed work:

“The law imposes no requirement that a work comment on the original or its 
author in order to be considered transformative, and a secondary work may 
constitute a fair use even if it serves some purpose other than those (criticism, 
comment, news reporting, teaching, scholarship, and research) identified in the 
preamble to the statute’…

“Instead, as the Supreme Court as well as decisions from our court have 
emphasized, to qualify as a fair use, a new work generally must alter the original 
with “new expression, meaning, or message.” 
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Cariou v. Prince, 714 F. 3d 694 (2d Cir. 2013)
In the Court of Appeals

The Court then ruled that 25 of the 30 works were a Fair Use based on the Court’s own observation of the 
works:

Here, our observation of Prince’s artworks themselves convinces us of the transformative nature of all but 
five, which we discuss separately below. These twenty-five of Prince’s artworks manifest an entirely different 
aesthetic from Cariou’s photographs. 

Where Cariou’s serene and deliberately composed portraits and landscape photographs depict the natural 
beauty of Rastafarians and their surrounding environs, Prince’s crude and jarring works, on the other hand, 
are hectic and provocative. 

Cariou’s black-and-white photographs were printed in a 9 1/2ʺ x 12ʺ book. Prince has created collages on 
canvas that incorporate color, feature distorted human and other forms and settings, and measure between 
ten and nearly a hundred times the size of the photographs. Prince’s composition, presentation, scale, color 
palette, and media are fundamentally different and new compared to the photographs, as is the expressive 
nature of Prince’s work. See Campbell, 510 U.S. at 579.
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Cariou v. Prince in the Court of Appeals (cont.)

Here, looking at the artworks and the photographs side-by-side, we 
conclude that Prince’s images, except for those we discuss separately 
below, have a different character, give Cariou’s photographs a new 
expression, and employ new aesthetics with creative and 
communicative results distinct from Cariou’s. 

Our conclusion should not be taken to suggest, however, that any 
cosmetic changes to the photographs would necessarily constitute 
fair use. A secondary work may modify the original without being 
transformative. [e.g ., the same information in a new form, citing 
Castle Rock Ent. v. Carroll Pub. Co.)
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Cariou v. Prince, 714 F. 3d 694 (2d Cir. 2013)
In the Court of Appeals

The Court also made an important ruling concerning the balancing of the 
Fair Use factors, ruling that where the challenged work is transformative, 
the fact that the borrowing artist may have a commercial purpose should 
be given less weight.

In effect, the Court was saying that where there is transformation, the two 
works are generally not competing with each other.   It helped that here 
the two sets of works were in entirely different markets—the buyer of a 
$50 book of photographs is not the same as the buyer of a $1-$2 Million 
painting.
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Cariou v. Prince, 714 F. 3d 694 (2d Cir. 2013)
In the Court of Appeals

The case was sent back to the District Court for further review of five 
paintings in which there was so much use of the original photograph 
and/or so little additional work added to them that the court could 
not conclude those works  were transformative from mere 
examination.

The case then settled before a subsequent decision on those issues was 
reached.
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Fair Use
Jeff Koons Case #4: “I Could Go For Something Gordons”

• 2015  Jeff Koons was sued by the photographer who took the original 
picture used in an add for Gordon’s Gin.
• Koons’ work used the entire ad, somewhat reorganized. As far as the 

copyrighted work at the heart of the copyright case, Koon used the 
entire photograph, virtually unaltered (except for the caption), for “I 
Could Go For Something Gordons”.
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Fair Use
I Could Go For Something Gordons—original advertisement
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Fair Use
I Could Go For Something Gordons—by Jeff Koons
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FAIR USE
Repurposed Instagram Posts

2017 - Richard Prince was sued by four photographers for appropriating  
their photographs by making inkjet prints of Instagram posts of various 
pictures.  
The images were entirely unaltered.  What Prince did do was to 
downloaded those images and reprint them in the format of the complete 
Instagram post on canvas, with his own comments added.  

Prince displayed about 40 of those images at the Freize Art Fair in New 
York, selling them for $90,000 each.  Prince was sued for copyright 
infringnment in 2015.
•
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Fair Use
Donald Graham v. Richard Prince—Graham Image
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Fair Use
Donald Graham v. Richard Prince—Prince image
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Fair Use
Donald Graham v. Richard Prince

In July 2017, a New York federal court denied Prince’s motion to dismiss, 
which he based on the arguments that had been successful in Cariou v. 
Prince.  This time they did not work.
In his ruling the Judge said:
“The primary image in both works is the photograph itself. Prince has 
not materially altered the composition, presentation, scale, color palette 
and media originally used by Graham.”
In other words:  no transformation.
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Introduction to  trademark law 
and trademark fair use

What is a trademark?
A trademark is a distinctive word, phrase design, or combination of 
these features that is used to identify and distinguish products or 
services in the marketplace. A trademark indicated the source of the 
particular goods or services. 
Registration
When a trademark owner registers a trademark with the United States 
Patent and Trademark Office (USPTO), he or she is granted the right to 
exclusive use of the trademark throughout the United States.  
Registration is made in particular categories of goods.

141



Introduction to  trademark law 
and trademark fair use

• A trademark is damaged when it is “infringed” or “diluted”.
• “Infringement” is the unauthorized use of trademark in a way that 

would likely confuse or deceived customers as to the source or origin 
of the trademarked goods or services.
• The infringer does not have to use the identical mark in order to 

infringe.  A competing mark infringes only when it is determined to 
created a “likelihood of confusion”.                           
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Introduction to  trademark law 
and trademark fair use

• “Trademark Dilution” is less common than trademark infringement 
because it is recognized only for owners of famous marks, like 
Amazon, Google or Apple. 
• Trademark dilution occurs when someone uses a mark identical or 

similar mark to famous mark   
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Introduction to  trademark law 
and trademark fair use

• There are two kinds of trademark dilution:
• ‘Blurring” the famous mark’s distinctiveness. This occurs when a court 

decides that as a result of the second mark’s use, the famous mark 
has lost some of its uniqueness.  This is very much like ‘likelihood of 
confusion”
• “Tarnishing” the famous mark’s image occurs due to someone’s use 

of the identical or similar mark in a distasteful or offensive way. For 
example, someone makes a purse in the same style as any Louis 
Vuitton shape, but replaces the interlocking LVs with an interlocking 
FU in the identical typeface.
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Trademark Fair Use

• Fair Use here, as in copyright, is a shorthand for types of use that do 
not infringe because the contested use does not violate the law,
or (in the case of trademark) because it is not being used to indicated 
the source of the connected goods or services.

Artworks are inherently expressive and/or have artistic value.  There is 
a particular fair use rule that applies to those works.  Called the Rogers 
test, after a 9th Circuit Court of Appeals case (which has not been 
adopted in most US courts), the test for fair use in art works has two 
elements:
1. The use of the trademark must have artistic relevance to that work.
2. The use of the trademark can’t mislead as to the work’s source.
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Trademark fair use
Applying the nominative fair use defense

• Suppose you make a short film called “The Real Batman.”  The film features 
a vigilante that dresses up like a superhero, and it makes fun of the 
original. The court could apply the Rogers case this way:
• 1.  The title of your parody “The Real Batman” has artistic relevance to the 

content of your film (and is necessary to refer back to comic book 
character, and 
• 2. Your use of the trademark “Batman” wouldn’t confuse  viewers because 

viewers would likely see it as a parody that wasn’t  produced by or 
associated with DC Comics. A disclaimer could make that clearer.
(This example was developed by Amanda Ayes, an attorney, in an article posted on the website of

NOLO.com)
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Trademark fair use

• But, be careful of what you say, or paint.
• Defamatory speech is not protected by the First Amendment.  So an 

image you create that places the subject matter in a “false light” can 
constitute defamation. A statement is defamatory when it is false, is 
published, and causes injury to the person or product it refer to. 
• So, even if you art work doesn’t infringe the trademark (meaning it 

can not confuse or deceive consumers as to the source or origin of 
the goods), if it inaccurately in the case of famous marks it might still 
dilute the value of the trademark, which can lead to an award of 
damages.
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Fine Art “Multiples”
Consumer Protections Under the NY Law

• Some states have laws that protect consumers who purchase an 
image that is produced in multiples.  We are going to look at the New 
York statute, but other states (including California and Georgia) have 
similar laws.   Obviously, you must look at the law that applies to your 
situation.
• Article 15 of the New York Arts and Cultural Affairs Law (“ACAL”) 

provides art purchasers with substantive rights and remedies against 
art merchants who sell artworks produced in multiples. McKinney’s 
Arts and Cultural Affairs Law Art. 15
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Fine Art “Multiples”
Consumer Protections Under the NY Law 

• The requirement of Full Disclosure:
• Article 15 of the ACAL requires every art merchant who sells artworks 

produced as multiples to provide certain information including, by 
way of example, the name of the artist; whether the multiples are 
signed; the medium or process; the use of a master; the time 
produced; and the size of the edition.
• The information provided creates an express warranty and, even 

applies to transactions between art merchants involving multiples 
(with only a minor exception).
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Fine Art “Multiples”
Consumer Protections Under the NY Law 

• The law has been amended several times, so the application varies depending on 
when works were created. Under current law, for works created after January 1, 
1982:
• the number of multiples stated “shall also constitute an express warranty … that 

no additional multiples of the same image, whether designated ‘proofs’ other 
than trial proofs, numbered or otherwise, have been produced in an amount 
which exceeds the number in the limited edition by twenty or twenty percent, 
whichever is greater.
• “If the number of multiples exceeds the number in the stated limited edition[,] … 

the number of proofs other than trial proofs, or other numbered or unnumbered 
multiples, in the same or other prior editions, produced from the same master … 
and whether and how they are signed and numbered” must be stated.
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Fine Art “Multiples”
Consumer Protections Under NY Law 

• Remedies under NYCAL Article 15:
• Purchasers of multiples may recover from the art merchant treble 
damages and attorneys’ fees if an art merchant offers, consigns or sells 
a multiple and:
1. Willfully fails to provide the required information;
2. Knowingly provides false information; or
3. The purchaser can establish that the merchant willfully and falsely 

disclaimed knowledge as to any required information. Id. at § 15.15.
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